VILLAGE OF KEY BISCAYNE

Office of the Village Manager

Village Council MEMORANDUM
Robert L. Vernon, Mayor
Enrique Garcia, Vice Mayor
Michael W. Davey DATE: June 1 , 2010
Robert Gusman
Michael E. Kelly  TQO: Honorable Mayor and Members of the Vill Council

Jorge E. Mendia

Thomas Thornton  rpM.  Genaro “Chip” Iglesias, Village Manag

Village Manager . .
Genaro “Chip” Iglesias RE! Revised Galleria Access Agreement

RECOMMENDATION

It is recommended that the Council approve the attached resolution which approves a
revised Access Agreement with the owner of the Galleria Shopping Center. The Access
Agreement provides for the construction of a golf cart pathway from Fernwood Rd. to
the parking lot at the rear of the shopping center.

BACKGROUND

Prior to submitting the Access Agreement to Council last month, the Administration
obtained a verbal approval from the owner of the Galleria Shopping Center to enter into
an Agreement with the Village. Although upon requesting the owner to execute the
Access Agreement, the owner was advised by the mortgage holder to make the
following changes to the agreement:

1. The term of the agreement was changed from "perpetual" to five (5) years that
automatically renew for successive five (5) year periods of time; and,

2. A clause was added which permits either party to terminate the agreement with a
30 day written notice. Should the owner terminate the agreement, he is obligated
to pay a prorated share of the cost of the improvements spread over a five (5)
year period of time.
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GALLERIA ACCESS AGREEMENT



RESOLUTION NO. 2010 -

A RESOLUTION OF THE VILLAGE COUNCIL OF THE VILLAGE OF

KEY BISCAYNE, FLORIDA, APPROVING AN AGREEMENT

BETWEEN THE VILLAGE AND GALLERIA OF KEY BISCAYNE INC.

PERMITTING GOLF CART AND PEDESTRIAN ACCESS AND

IMPROVEMENTS FOR A PORTION OF THE PROPERTY LOCATED

AT 328 CRANDON BOULEVARD (GALLERIA SHOPPING CENTER);

AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Village Council adopted Ordinance 2009-4 that created the Golf Cart
Safety Board for the purpose of providing recommendations to the Village Council and Village
Manager regarding golf cart safety practices; and

WHEREAS, on January 12, 2010, the Village Council adopted Resolution 2010-1,
which authorized the Village Manager to take any and all steps necessary to implement the
improvements within the Golf Cart/Pedestrian/Bicycle Fernwood Road and Commercial
Property Safety and Access Plan, dated August 24, 2009 (the “Plan™); and

WHEREAS, one of the recommended improvements within the Plan was to provide golf
cart access from Fernwood Road to the Galleria Shopping Center; and

WHEREAS, on April 27, 2010, the Village Council approved an agreement to provide
golf cart access from Fernwood Road to the Galleria Shopping Center, but subsequent to the
approval, the Galleria Shopping Center requested modifications that were not substantially in the
form of the approved agreement; and

WHEREAS, as such, the Village Council finds that it is necessary to approve the
modified agreement between the Village and Galleria of Key Biscayne Inc. permitting golf cart

and pedestrian access and improvements on a portion of the property located at 328 Crandon

Boulevard, in substantially the form attached hereto as Exhibit “A-1:” and



WHEREAS, the Village Council finds that this Resolution is in the best interest and
welfare of the residents of the Village.

NOW, THEREFORE, BE IT RESOLVED BY THE VILLAGE COUNCIL OF
THE VILLAGE OF KEY BISCAYNE, FLORIDA, AS FOLLOWS:

Section 1. Recitals Adopted. That each of the above-stated recitals is hereby

adopted and confirmed.

Section 2. Agreement Approved.  That the agreement between the Village and

Galleria of Key Biscayne Inc. permitting golf cart and pedestrian access and improvements on a
portion of the property located at 328 Crandon Boulevard, in substantially the form attached
hereto as Exhibit “A,” is hereby approved, and the Village Manager is hereby authorized to
execute the Agreement on behalf of the Village, subject to approval of the Village Attorney as to
form and legal sufficiency.

Section 3. Effective Date. That this Resolution shall be effective immediately upon

adoption hereof.

PASSED AND ADOPTED this day of , 2010.

MAYOR ROBERT L. VERNON
ATTEST:

CONCHITA H. ALVAREZ, CMC,
VILLAGE CLERK

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

VILLAGE ATTORNEY



ACCESS AGREEMENT

THIS ACCESS AGREEMENT (the “Agreement”) is made this é?zfaay ofMay, 2010 by
Galleria of Key Biscayne Inc., a Florida corporation, whose address is 328 Crandon Blvd, Key
Biscayne Florida 33149 (“Owner™) and the Village of Key Biscayne, Florida, a Florida municipal
corporation, whose address is 88 W. McIntyre Street, Key Biscayne, Florida 33149 (the “Village”).

RECITALS:

WHEREAS, Owner is the fee simple owner of certain real property located in Miami-Dade
County, Florida, more particularly described on Exhibit “A” attached hereto and made a part hereof
(the “Shell Path”); and

WHEREAS, Owner has agreed to grant to the Village certain access rights over, across, and
under the Shell Path to the adjacent parking lot from the right of way.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained
herein and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged by the parties, the Village and Owner agree as follows:

1. Recitals. The parties acknowledge that the foregoing recitals are true and correct and
hereby incorporated into this Agreement as if fully set forth herein.

2. Access Agreement. Owner does hereby grant and convey to the Village and its
successors and assigns, a non-exclusive right of access, over, upon, across and through the Shell Path
to the adjacent parking lot for golf cart and pedestrian ingress and egress.

3. Term. The term of this Agreement shall begin on the date it is fully executed by both
parties and shall extend for a five (5) year term. The term shall automatically renew for successive
five (5) year periods.

4. Path Construction. Owner hereby grants the Village full rights and authority to enter
upon and excavate the Shell Path in order to install, construct, operate, relocate, replace, improve,
remove, inspect, repair and maintain a crushed seashell or similar material path to the adjacent parking
lot.

5. Public Access. Owner expressly acknowledges and agrees that the general public
shall have the right to use the Shell Path for golf cart and pedestrian ingress and egress from the
public right of way to the adjacent parking lot.

6. Village Maintenance. The Village shall repair and maintain the Shell Path at its own
cost and expense.

7. Indemnification. Subject to the provisions and monetary limitations of Section
768.28 (5), Florida Statutes, which limitations shall be applicable regardless of whether such
provisions would otherwise apply, and to the extent permitted by law, the Village shall, at all times,
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indemnify, save, defend and keep the Owner free and harmless from any and all loss, cost, damage,
liability or suit occasioned by any act of the Village arising out of or in connection with its exercise
of its right and privileges to the Shell Path under this Agreement.

8. No Obstruction of Traffic. Owner shall not cause or permit any obstruction to the
free flow of golf cart and pedestrian traffic or use of the access rights granted herein, without the
prior written consent of the Village.

9. Attorney’s Fees. In the event a party institutes any legal action or proceedings for the
enforcement of any right or obligation herein contained, the prevailing party shall be entitled to
recover its cost and reasonable attorney’s fees incurred in the preparation and prosecution of such
action or proceeding.

10. Severability. Each provision of this Agreement and the application thereof to the
Shell Path are hereby declared to be independent of and severable from the remainder of this
Agreement. If any provision contained herein shall be held to be invalid or to be unenforceable or
not to run with the land, such holding shall not affect the validity or enforceability of the remainder
of this Agreement. In the event the validity or enforceability of any provision in this Agreement is
held to be dependent upon the existence of a specific legal description, the parties agree to promptly
cause such legal description to be prepared.

11. Amendment or Modification. This Agreement may be amended or modified only
by a written instrument signed by both parties or their respective successors and assigns.

12. Termination. The Village or Owner may terminate this Agreement at its discretion
either with or without cause, provided that the requesting party provides the other with 30 days
written notice. Termination of the Agreement shall not be effective until the 30™ day after the receipt
of the written notice by the non-requesting party. In the event the Owner terminates the Agreement
within the first term of the Agreement, the Owner shall pay the Village the prorated costs of the
improvements as shown in Exhibit “A.”

13. Governing Laws. The laws of the State of Florida shall govern the interpretation,
validity, performance and enforcement of this Declaration. Venue for any action brought hereunder
shall be proper exclusively in Miami-Dade County, Florida.

14. Successors and Assigns. The covenants, conditions and agreements contained in
this Agreement will inure to the benefit of and be binding upon the successors and assigns of
Owner and the Village.

15. Waiver. No express or implied consent or waiver by a party to or of any breach or
default by the other party in the performance by such other party of its obligations under this
Agreement will be deemed or construed to be a consent or waiver to or of any other breach or default
in the performance by such other party of the same or any other obligations of such other party
hereunder. Failure by a party to complain of any act or failure to act of the other party or to declare
the other party in default, irrespective of how long such failure continues will not constitute a waiver
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by such party of its rights hereunder. The giving of consent by a party in any one instance will not
limit or waive the necessity to obtain such party’s consent in any future instance.

16. Authority to Execute. Owner warrants and represents to the Village that the
individuals signing this Agreement on behalf of Owner have full power and authority to execute and
deliver the Agreement and to bind Owner.

[THIS SPACE INTENTIONALLY LEFT BLANK]
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ACCESS AGREEMENT

IN WITNESS WHEREOF, Owner and Village have executed this Agreement the day and

year first above written.

VILLAGE:

VILLAGE OF KEY BISCAYNE, a
Florida municipal corporation

By:

Genaro “Chip” Iglesias, Village Manager

Date Executed:

Attest:

Conchita Alvarez, Village Clerk

Approved as to Form and Legal Sufficiency:

Village Attorney

OWNER:

GALLERIA OF KEY BISCAYNE INC,, a
Florida corporation

& |
By: Q\

L
Name: . py.a ( Hora S0 !

Title: Nagh () T
Date Executed: S.2¥. 12
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EXHIBIT “A”

SHELL PATH
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EASEMENT LEGAL DESCRIPTION

EXHIBIT "A"

P(3)SM, L.L.C. L.B. No. 7335
PROFESSIONAL SURVEYORS & MAPPERS
3900 NW 79 AVENUE, SUITE 235 DORAL, FLORIDA 33166 PHONE:{305) 463-0912 FAX:(308) 4630813
“SKETCH AND LEGAL DESCRIPTION FOR A 6 FOOT WIDE INGRESS- EGRESS ACCESS AREA -
~ DATE: DRAWN BY i SCALE: JOB No. SHEET:
04-01-10 JP 1A 1003»000234)02 3o0f4




SURVEYOR'S NOTES AND CERTIFICATE

SURVEYOR'S NOTES:

SURVEYOR'S CERTIFICATE:
P(3)SM, L.L.C. L.B. No. 7335

PROFESSIONAL SURVEYORS & MAPPERS
3900 NW 79 AVENUE, SUITE 235 DORAL, FLORIDA 33166 PHONE(305) 463-0812 FAX:(305) 4630913

- SKETCH AND LEGAL DESCRIPTION FOR A 6 FOOT WIDE INGRESS- EGRESS ACCESS AREA ,
DATE: . DRAWN BY SCALE: ~JOBNo. . SHEET
04-01-10 Jp N/A , 1003-00023-002 20f4




SKETCH TO ACCOMPANY LEGAL DESCRIPTION

EXHIBIT "A”

H
]
/
.S()f/q,*u
|
)
|5
S
| = Iz
o o i
| S :I8; :
RO £
ggf g & %g
SR bey o
&
! §MWW~ 3
5(,1}%!&‘0’\ ‘;
3 T PONTOF
g - LTERMINATION

LEGEND

T R
BN

A PORTION OF TRACT 3
“MATHESON ESTATES”
(PB. 46 PO 861

CALE ss
AT NP e
LSRR 5

\.

. POINT OF
COMMENCEMENT O i
. 0 LR .

A PORTION OF TRACT 5
AATHESON ESTATES™
(PR 46 - PG 86}

U SO e .

A PORTION (OF TRACT 3
ASATHESON ESTATES™
(PR 46 - PGS

z
P(3)SM, LLC. "UB. No. 7335

PROFESSIONAL SURVEYORS & MAPPERS

3900 NW 79 AVENUE, SUITE 235 DORAL, FLORIDA 33166 PHONE: (305) 463-0912 FAX(305) 4630913
SKETCH AND LEGAL DESCRIPTION FOR A 6 FOOT WIDE INGRESS- EGRESS ACCESS AREA
DATE DRAWN BY SCALE: ~ JoBNo. SHEET:
04-01-10 Jp =30 ~1003-00023-002 dof4




rotm R4 L/ S G

) :
D Lodofleria ervico
S . —Remove 8 ft Wide Section A ,F,(‘}j - - and Rear Barck
7 // of Exist CBS Wall. Construct ELLow STRIPING
. / 12" Reinforced Concrete Tie
’ /| Columns on both sides of
! /" Opening (Tie into Existing EXioTm = = =
I / A MOTING \ELLOV\/ e
/ A\ Footing and T/@LBeam) STRIPING
. \ © 3
+Q> @ ™
—— — + b
e +
Prop. Crushed 1 _ EX’JWI \’ELLOW STRIPING
Shell’Path e TEMPORARY BENCHM
ELEVATIC
il . . o
© e SET NAIL
© Q- ©
A o + + [
2 1 Max Side> S/ope ' -
402’
M ASPHALT
HO —
O — o
Shall @ @ \w\ﬁ‘fr\ﬁ o7
+ OH_——— |
________:__@SHf%;g ol

NcEs wal ASPHALT

40
v
=
Exist 27 _J o
:-&Oﬁ;;ete Sidewalk 3\ ' ” |
2= 5/8 Conc. Unit Pavers  frevation b Shel o Loyer o
Jvers ¥ on 6" Limerock (LBR 40) 4 g (+/~) (—Path 2 Lo
Elevation Flevation Q0 ond Stabilized Subgrade —— 4 v 4
a y |
4.9 (+/-) 5.0 (+/-) — j

I T I I T LTI I

Cane~ Hender Rand

) SECTION B-B

L4” |imerock Base (LBR 40)
on Stabilized Subgrade



kS
4

i

\ i ‘33 2

E

o, Y ﬁ&hﬂiﬁﬁ QR

™ S
/ kY
94 |
H

it 8 S A o o

ACCESS AREA
 LOCATION

H
.

f 't
| ;
i
%

H b g T : - H.’
wooocnes?Ln”“ H I
; s 4 Y B
T g i
i . e o

P(3)SM, L.LC.

DRAWN BY

PROFESSIONAL SURVEYORS & MAPPERS
3900 NW 79 AVENUE, SUITE 235 DORAL, FLORIDA 33166 PHONE.(305) 463-0812 FAX: (305; 463-0913

| SCALE:
04-01-10

N/A

JP

SKETCH AND LEGAL | DESCREPTION FOR A 6 FOOT WIDE INGRESS- EGRESS ACCESS AREA
DATE:

L.B. No. 7335

_ JOB No.
1003-00023-002

SHEET:
1of4




