ORDINANCE NO. _2009-3

AN ORDINANCE AMENDING THE CODE OF
ORDINANCES OF THE VILLAGE OF KEY BISCAYNE,
FLORIDA BY AMENDING CHAPTER 23 “RETIREMENT”
AT SECTION 23-31 “DEFINITIONS;” BY AMENDING
SECTION 23-35 “CONTRIBUTIONS;” BY AMENDING
SECTION 23-36 “BENEFIT AMOUNTS AND
ELIGIBILITY;” BY AMENDING SECTION 23-56 “SHARE
PLAN;” AND BY CREATING A NEW SECTION 23-57
“DEFERRED RETIREMENT OPTION PROGRAM” TO
IMPLEMENT THE TERMS AND CONDITIONS OF THE
COLLECTIVE BARGAINING AGREEMENT BETWEEN
THE VILLAGE AND THE INTERNATIONAL
ASSOCIATION OF FIREFIGHTERS; PROVIDING FOR
INCLUSION IN CODE; PROVIDING FOR SEVERABILITY;
AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Village and the International Association of Firefighters have entered
into a collective bargaining agreement setting forth terms and conditions of employment for
Village firefighters; and

WHEREAS, the Village Council desires to amend the retirement plan for the Village’s
firefighters to implement the benefit enhancements set forth in the collective bargaining
agreement; and

WHEREAS, the Village Council finds that it is in the best interest of the Village and its
employees to amend the Plan.

NOW, THEREFORE, BE IT ORDAINED BY THE VILLAGE COUNCIL OF THE
VILLAGE OF KEY BISCAYNE, FLORIDA, AS FOLLOWS:

Section 1. Recitals Adopted. That each of the above stated recitals is hereby adopted

and confirmed.
Section 2. Village Code Amended. Section 23-31 “Definitions” of Chapter 23

“Retirement” of the Village Code is hereby amended to read as follows:*

Sec. 23-31. Definitions.

Ly Proposed additions to the existing Village Code text are indicated by underline; proposed
deletions from the existing Village Code text are indicated by strikethrough.
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(@) As used herein, unless otherwise defined or required by the context, the
following words and phrases shall have the meaning indicated:

*

* * *

Share Plan means the benefit defined-contributionplan that is part of the System as
set forth |n Sectlon 23-56 of the Village Code. Fhe-Share-Plan-isfunded-by-any

Section 3. Village Code Amended. Section 23-35 “Contributions” of Chapter 23

“Retirement” of the Village Code is hereby amended to read as follows:
Sec. 23-25. Contributions.

(@)

Member contributions.

(1) Amount. Effective October 1, 2000, each Member of the System
shall be required to make regular contributions to the Fund in the amount of

10 5 percent of the Member s Salary Eaeh—year—a#e%eptemlee%@,—zeee—m

be—contributed-to-the-Share—Plan- Member contributions withheld by the
Village on behalf of the Member shall be deposited with the Board at least
monthly. The contributions made by each Member to the Fund shall be
designated as employer contributions pursuant to § 414(h) of the Code. Such
designation is contingent upon the contributions being excluded from the
Members' gross income for Federal Income Tax purposes. For all other
purposes of the System, such contributions shall be considered to be Member
contributions.

(2)  Method. Such contributions shall be made by payroll deduction.

* * *

Section 4. Village Code Amended. Section 23-36 “Benefit Amounts and Eligibility”

of Chapter 23 “Retirement” of the Village Code is hereby amended to read as follows:

Sec. 23-36. Benefit amounts and eligibility.

(@) Normal retirement date.



(1) A Member's normal retirement date shall be the first day of the month
coincident with or the next following the earlier of attainment of age 55 and the
completion of five years of Credited Service or attainment of age 52 and the
completion of 25 years of Credited Service.

(2) A firefighter member shall be eligible to retire on the date upon which

the total of a firefighter member’s age, computed in full months, plus the firefighter
member’s credited service, computed in full months, equals 900 months (i.e. 75
years).
A Member may retire on his normal retirement date or on the first day of any month
thereafter, and each Member shall become 100 percent vested in his accrued benefit
on the Member's normal retirement date. Normal retirement under the System is
retirement from employment with the Village on or after the normal retirement
date.

(b) Normal retirement benefit.

Q) Police Officers. A police officer member retiring hereunder on or
after his normal retirement date shall receive a monthly benefit which shall
commence on his retirement date and be continued thereafter during his lifetime,
ceasing upon his death, but for ten years certain in any event. The monthly
retirement benefit shall equal three percent of Average Final Compensation for
each year of Credited Service.

(2) Firefighters. A firefighter member retiring hereunder on or after
his normal retirement date shall receive a monthly benefit which shall commence
on his retirement date and be continued thereafter during his lifetime, ceasing upon
his death, but for ten years certain in any event. The monthly retirement benefit
shall be computed as follows:

(A) three percent of Average Final Compensation for the first
fifteen (15) years of Credited Service; and
(B) four percent of Average Final Compensation for each year of
credited service in excess of fifteen (15) years.
Notwithstanding anything herein to the contrary, the benefits provided in this
section shall not exceed one hundred percent (100%) of a firefighter member’s
Final Average Compensation.

(c) Early retirement date. A Member may retire on his early retirement date which
shall be the first day of any month coincident with or next following the later of the
attainment of age 50 and the completion of five years of Credited Service. Early
retirement under the System is retirement from employment with the Village on or
after the early retirement date and prior to the normal retirement date.

(d) Early retirement benefit. A Member retiring hereunder on his early
retirement date may receive either a deferred or an immediate monthly retirement
benefit payable in the same form as for normal retirement as follows:
(1) A deferred monthly retirement benefit which shall commence on what
would have been his normal retirement date had he continued employment
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as a Police Officer or Firefighter and shall be continued on the first day of
each month thereafter. The amount of each such deferred monthly
retirement benefit shall be determined in the same manner as for retirement
on his normal retirement date except that Credited Service and Average
Final Compensation shall be determined as of his early retirement date; or
(2) An immediate monthly retirement benefit which shall commence on
his early retirement date and shall be continued on the first day of each
month thereafter. The benefit payable shall be as determined in paragraph
(1) above, reduced by 0.25 percent for each month by which his early
retirement date precedes the date which would have been his normal
retirement date had he continued employment as a Police Officer or
Firefighter.

(e) Firefighter Benefit Enhancement. As determined by the actuary for the
plan, and based upon the member’s credited service at the time of retirement, a
firefighter member who is_eligible for normal or early retirement may,
contemporaneously with the firefighter’s retirement, purchase an increase to the
benefit multiplier which is equivalent to one (1), two (2) or three (3) whole years of
additional credited service. For the purpose of purchasing this benefit
enhancement, a firefighter member may use either the value of the firefighter’s
accrued sick or annual leave (less required withholding taxes) valued in accordance
with the Village’s leave payoff policy or an applicable collective bargaining
agreement; a tax-qualified transfer of funds from the member’s 457 Deferred
Compensation Plan; cash payment; or any combination of the foregoing. A
firefighter member shall be responsible for the full actuarial cost of this benefit
enhancement, plus the full cost of any actuarial or other professional services
required to determine the benefit enhancement.

Section 5. Village Code Amended. Section 23-56 “Share Plan” of Chapter 23

“Retirement” of the Village Code is hereby re-titled and amended to read as follows:

Sec. 23-56. Firefighters’ Share Plan.




(1) Creation; purpose.

Pursuant to F.S. §175.351(1)(a), the Village Council of the Village of Key
Biscayne hereby creates a trust fund to be known as the “Village of Key Biscayne
Firefighters’ Share Plan.” The purpose of this Share Plan is to place additional
premium_tax revenues pursuant to F.S. §§175.101 and 175.351 and earnings
generated therefrom into a separate trust fund to pay extra benefits to Village
firefighters who are participants in the Village of Key Biscayne Police Officers and
Firefighters Retirement Plan as of January 1, 2009. In accordance with the
provisions of F.S. §175.351(1), this Share Plan has been approved by a majority of
such participants. The Share Plan hereby created shall be in addition to any other
benefits under the Village of Key Biscayne Police Officers and Firefighters
Retirement Plan and nothing herein shall in any way affect any other benefits that
now or hereafter exist.




(2) Definitions. The following words and phrases shall, unless otherwise defined

or required by the context, for the purpose of the share plan, have the meanings

indicated below.

(@

“Account” means the participant’s share plan account credited with:

(b)

(i) the initial allocation of unused premium tax revenues under section
3(a) hereof; (ii) subsequent annual allocation of additional premium tax
revenues under section 3(b) hereof; (iii) allocations of forfeitures under
section 3(c) hereof; and (iv) the net investment return on the
participant’s share plan account in accordance with the participant’s
investment election pursuant to sections 3(d), 3(e) and 3(f) hereof.

“Additional Premium Tax Revenues” means revenues received after

(©)

January 1, 2009 by the Village pursuant to F.S. §175.121 that exceed
$235,255 per annum.

“Beneficiary” means any person designated by a participant to

(d)

receive any benefits payable in the event of the participant’s death. If
no_beneficiary designation is in effect at the participant’s death, the
participant’s surviving spouse, if any, shall be deemed to be the
beneficiary; otherwise the beneficiary shall be the participant’s estate.
A participant who retires on or after January 1, 2009 and before March
1, 2009 shall have thirty (30) days from notification by the Board to
designate a beneficiary. A participant who retires after March 1, 2009
shall have thirty (30) days from the participant’s retirement date to
designate a beneficiary.

“Board” means the board of trustees of the Village of Key Biscayne

(e)

Police Officers and Firefighters Retirement Plan, who shall likewise
serve as the board of trustees for this share plan. The board shall be the
administrative board, which shall hold title to, supervise, administer and
manage the assets of this share plan.

“Effective Date” means January 1, 2009 the date on which this share

()

plan shall take effect.

“Extra Benefits” means benefits in addition to or greater than those

(@)

provided to the general employees of the Village and in addition to
those benefits in existence for firefighters who retired before January 1,
2009.

“Forfeiture” means the termination of a participant’s account under

section 5 of this share plan.




(h)

“IRC” means the Internal Revenue Code of 1986 as same may be

(i)

amended from time to time.

“Participant” means an actively employed full-time firefighter with

()]

the Village, including a firefighter serving a probationary period, who is
certified as a Firefighter as a condition of employment in accordance
with the provisions of F.S. § 633.35, and whose duty it is to extinguish
fires, to protect life and to protect property on or after January 1, 2009.

“Retirement Plan” means the Village of Key Biscayne Police

(n)

Officers and Firefighters Retirement Plan, codified at Village Code
section 23-31 et seq.

“Retirement Plan Board” means the board of trustees of the

(0)

Retirement Plan which serves as the administrative board thereof and
holds title to, supervises, administers the Retirement Plan and manages
the assets thereof.

“Share Plan” means the Village of Key Biscayne Firefighters’ Share

(p)

Plan as set forth herein.

“Share Plan Year” or “Plan Year” means each October 1% through

(¢)]

September 30", commencing October 1, 2008.

“State” shall mean the State of Florida.

(r

“Trustee” means any member of the Board.

(s)

“Unused Premium Tax Revenues” means the revenues heretofore

(t)

received by the Village pursuant to F.S. §175.121 prior to January 1,
2009, that have not been used to provide extra benefits for Village
firefighters as of January 1, 2009.

«“\/aluation Date” or “Annual Valuation Date” means September 30"

(u)

of any Share Plan Year. The Annual Valuation Date shall be the date
upon which the fair market value of the assets of the Share Plan shall be
determined.

“Vested Participant” means a participant with at least five (5) years

(V)

of credited service in the Retirement Plan.

“Village” means the Village of Key Biscayne, Florida.




(W) “Village Code” means the Code of Ordinances of the Village of Key
Biscayne as the same may be amended from time to time.

(3) Funding; allocation to accounts.

(a) Allocation of Unused Premium Tax Revenues. Upon
implementation of this Share Plan and as soon as practicable, the Board
shall allocate to each Participant’s account the Participant’s per capita
share of the Unused Premium Tax Revenues.

(b) Allocation of Additional Premium Tax Revenues Received for
Calendar Year 2008 and thereafter. Upon implementation of this
Share Plan and as soon as practicable upon receipt by the Board of the
Additional Premium Tax Revenues it receives under the provisions of
F.S.§175.121, the Board shall allocate to each Participant’s account the
Participant’s per capita share of the Additional Premium Tax Revenues.
The Village shall not be required to levy any additional taxes on its
residents or to make any contributions to the Share Plan.

(c) Allocations of forfeitures. As of the Annual Valuation Date in
each Share Plan Year, all amounts forfeited under Section 5 since the
preceding Annual Valuation Date shall be prorated and credited to the
accounts of the individual Participants in the same manner as the
allocations under subparagraph (b) above.

(d) Initial account investment election. Upon implementation of this
Share Plan or as soon as practicable, the Board shall establish a deadline
for Vested Participants to submit initial investment elections for the
remainder of the calendar year. Thereafter, each Participant upon
becoming a Vested Participant, shall submit in writing, within thirty
(30) days, an irrevocable investment election for the remainder of the
calendar vyear. If a Participant fails to submit a written investment
election to the Board, then the default investment election for the
Participant's Share Plan Account shall be as determined by the Board.

(e) Annual account investment election. Each Vested Participant shall
be required to make an annual investment election for the Participant’s
Share Plan Account among the investment options approved by the
Board for Share Plan Accounts. Vested Participants shall, between
November 15" and December 15" of each calendar year, submit the
Participant’s investment election to the Board for the succeeding
calendar year. If a Participant fails to submit a written investment
election to the Board by December 15", then the default investment
election for the succeeding calendar year for Participant's Share Plan
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(f)

Account shall be as determined by the Board.

Account investment for non-vested participants. A non-Vested

(@)

Participant’s Share Plan Account shall be invested as determined by the
Board until such time as the participant becomes a Vested Participant
and the Board receives an initial investment election in accordance with
subsection 3(d) hereof.

Payment of costs, expenses and fees. All costs, expenses and fees

(h)

of administering the Share Plan shall be paid from the assets of the
Share Plan in such fashion as the Board shall determine. Any
allocation to a Participant’s Account shall be net of the Participant’s
share of the costs, expenses and fees of administering the Share Plan.

Exclusive benefit rule. No part of the assets of the Share Plan shall

(i)

be used for or diverted to any purpose whatsoever other than for the
exclusive benefit of Participants thereof in accordance with the terms
hereof and paying the expenses of the Share Plan as provided in
subsection (g) above. No person shall have any interest in or right to
any part of the assets of the Share Plan except as and to the extent
expressly provided in the Share Plan.

Custody of fund assets. The Board shall hold custody of Share

(i

Plan in trust solely for use in paying the benefits provided by the Share
Plan in accordance with the terms hereof and paying expenses of the
Share Plan as described in subsection (g) above.

Maximum allocation limitation. Notwithstanding any provision of

this share plan to the contrary, the maximum amount allocated to the
participant’s or eligible beneficiary’s account for any calendar year
under the provisions of subsections (a), (b) and (c) of this Section 3 shall
not exceed the limitations set forth in IRC section 415 and any
requlations issued thereunder.

(4) Participation.

(a)

Establishment of Share Plan Account. An Account shall be

(b)

established for each eligible Participant subsequent to the effective date
of this Ordinance.

Distribution. A vested Participant shall receive a distribution of his

benefits from this Share Plan upon the Participant’s commencement of

retirement benefits under the Retirement Plan. The Participant’s

distribution shall be equal to the balance in his Account on the

Participant’s retirement date. A Participant shall receive his benefit in
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a single lump sum, as soon as practicable, unless he elects to receive his
distribution in one of the following optional forms:

1. Equal annual payments over a period, designated by the
Participant, not to exceed the life expectancy of the last to survive of
the Participant and his Beneficiary. In the event the Participant
dies before all installments have been paid, the remaining balance in
his account shall be paid in _an immediate lump sum to his
Beneficiary, if still living, or if the Participant does not have a
Beneficiary or if the Beneficiary has predeceased the Participant, to
the Participant's estate. Upon written request of the Participant (or
his Beneficiary in the event of the Participant's death), the Board
may permit the Participant (or his Beneficiary, as the case may be)
to withdraw all or any portion of his unpaid account after payment
of the benefit has commenced.

2. An annuity.

3. An eligible rollover distribution paid directly to another
gualified retirement plan.

4. A transfer to the Fund of the Retirement Plan in order to
purchase the firefighter benefit enhancement set forth in Section

23-36(e).

A written notice of election to receive payments in an optional form
must be filed with the Board upon a form prescribed by the Board,
and must be sworn to by the person entitled to receive such monies.

(c) Termination of participation. Every individual who is a Participant
as of the effective date shall remain a Participant until death,
termination of employment with the Village as a firefighter or
retirement. The Board may require and rely upon such proof of death
and such evidence of the right of any eligible Beneficiary to receive the
value of the Account of a deceased Participant as the Board may deem
proper and its determination of the right of that Beneficiary to receive
payment shall be conclusive.

(d) Payment of benefits. Benefits under this Section 4 shall be payable
as soon as possible following the payment date described in subsection
(b) above. Acceptance of any partial or full payment of a Participant’s
Account as provided in this Section 4 shall be in full settlement of all
claims of a Participant or Beneficiary against the Share Plan as to the
partial or full payment received.

(5) Forfeitures.

(a) Forfeiture without cause. If a Participant terminates his
employment with the Village as a firefighter for any reason whatsoever
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prior to completing five (5) years of credited service in the Retirement Plan,
the Participant’s Share Plan Account shall be forfeited and allocated to the
accounts of all remaining Participants in accordance with the provisions of
paragraph (c) of Section 3 above.

(b)  Forfeiture for cause. Notwithstanding anything in the plan to the
contrary, if a participant or beneficiary is convicted of a specified offense as
set forth in F.S. §112.3173, as same may be amended from time to time, or
F.S. § 175.195, as same may be amended from time to time, the provisions
of either F.S.§112.3173 and F.S. § 175.195, as applicable, shall apply and
the Participant or Beneficiary shall forfeit all rights to receive a benefit from
the Share Plan. For purposes of this subsection (b), “convicted” and
“specified offense” shall have the meanings given to them in either F.S.
§112.3173 or F.S. § 175.195, as may be applicable.

(6) Miscellaneous provisions.

(a) Village’s responsibilities. The Village shall have no responsibility
for the operation of this Share Plan except those specified herein.

(b) Facility of payment. If the Board finds that a Participant or other
person entitled to a benefit is unable to care for his or her affairs or is a
minor or is legally incapacitated, the Board may direct that any benefit
due such individual shall be paid to the individual’s duly appointed legal
representative. Any payment so made shall be a complete discharge of
the liabilities of this Share Plan for that benefit.

(c) Information. Each Participant, Beneficiary or other person entitled
to a benefit, before any benefit shall be payable to such individual or
credited to the Participant’s Account under the fund, shall file with the
Board the information that it shall require to establish the individual’s
rights and benefits under the Share Plan.

(d) Severability of provisions. If any provision of this Share Plan is for
any reason held unconstitutional, inoperative or void, such holding shall
not affect the remaining provisions of this Share Plan. It is the intent of
the Village Council to create this Share Plan without such
unconstitutional, inoperative or void provision and the remainder of the
share plan, after the exclusion of such provision, shall be deemed and
held to be valid as if such provision had not been included herein.

(e) Reports. The Board shall issue a report of this Share Plan’s
operations at least annually.
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(H Reservations of right to amend Share Plan. Subject to the
provisions of F.S. Ch. 447, Pt. 11, the Village reserves the right at any
time to amend or modify this Share Plan, provided that no amendment
shall cause any part of the Share Plan assets to be used or diverted to
purposes other than the exclusive benefit of the Participants and their
Beneficiaries.

() Termination and discontinuance. Subject to the provisions of F.S.
Ch. 447, Pt. 11, this Share Plan may be terminated by the Village. Upon
termination of this Share Plan, the Share Plan assets shall be
apportioned and distributed in accordance with the allocation formulas
set forth herein.

Section 6. Village Code Amended. Section 23-57 “Deferred Retirement Option

Program (DROP)” of Chapter 23 “Retirement” of the Village Code is created and reads as follows:
Sec. 23-57. Firefighter Deferred Retirement Option Program (DROP).

(1) A Deferred Retirement Option Plan (DROP) for firefighter
members shall be adopted and administered by the Board.

(2) Participation in the DROP shall be limited to five years. The
five-year participation period shall be measured from actual retirement of
the firefighter.

(3) Upon entering the DROP, a firefighter participant shall make an
investment election for the firefighter’'s DROP account among the
investment options approved by the Board for DROP accounts. Thereafter,
between November 15th and December 15th of each year, firefighter
participants shall make an annual irrevocable investment election among
the investment options approved by the Board for DROP accounts for the
following calendar year. Investment elections shall be in writing and
submitted to the Retirement Board by no later than December 15" of each
year. If a firefighter participant fails to timely submit a written investment
election to the Retirement Board, the default investment election for the
participant's DROP account will be determined by the Board for the

calendar year.

(4) Upon termination of employment as a firefighter with the Village,
the participant’s DROP account shall be distributed to him. The firefighter
participant’s distribution shall be equal to the balance in his DROP Account
on the termination date. The firefighter participant shall receive his benefit
in a single lump sum unless he elects to one of the following optional forms:

(a) Equal annual payments over a period, designated by the
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firefighter participant, not to exceed the life expectancy of the last to
survive of the participant and his beneficiary. In the event the
firefighter participant dies before all installments have been paid,
the remaining balance in his account shall be paid in an immediate
lump sum to his beneficiary, if still living, or if the firefighter
participant does not have a beneficiary or if the beneficiary has
predeceased the participant, to the participant's estate. Upon written
request of the firefighter participant (or his beneficiary in the event
of the participant's death), the Board may permit the participant (or
his beneficiary, as the case may be) to withdraw all or any portion of
his unpaid account after payment of the benefit has commenced.
(b) An annuity.
(c)_An eligible rollover distribution paid directly to another
gualified retirement plan.
A written notice of election to receive distribution in an optional form must
be filed with the Board upon a form prescribed by the Board, and must be
sworn to by the person entitled to receive such monies.

(5) The DROP shall contain such other terms and conditions as the
Board deems necessary and appropriate for proper administration of the
DROP.

Section 7. Severability. The provisions of this Ordinance are declared to be

severable and if any section, sentence, clause or phrase of this Ordinance shall for any reason be
held to be invalid or unconstitutional, such decision shall not affect the validity of the remaining
sections, sentences, clauses, and phrases of this Ordinance but they shall remain in effect, it being
the legislative intent that this Ordinance shall stand notwithstanding the invalidity of any part.

Section 8. Inclusion In The Code. It is the intention of the Village Council, and it is

hereby ordained that the provisions of this Ordinance shall become and made a part of the Code of
Key Biscayne, Florida; that the sections of this Ordinance may be renumbered or re-lettered to
accomplish such intentions; and that the word "Ordinance" shall be changed to "Section" or other
appropriate word.

Section 9. Effective Date. This Ordinance shall take effect immediately upon passage

by the Village Council on second reading.

PASSED AND ADOPTED on first reading this _24th day of _ February , 2009.

PASSED AND ADOPTED on second reading this __10th  day of _ March , 2009.
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MAYOR ROBERT L. VERNON

ATTEST:

CONCHITA H. ALVAREZ, MMC, VILLAGE CLERK

APPROVED AS TO FORM AND LEGAL SUFFICIENCY:

VILLAGE ATTORNEY
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